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t ha t we g o t i n t o a t o n e p o i n t i n t i me zn t h i s L e g i s l a t u r e . An d
when we revised the criminal law, we didn' t. . . we t oo k a w a y p o w e r
from the pro secutors an d the jud ges because we thought this
Legislature should g ive proportionality t o the law and to
d is t i ng u i s h t h e se s i t u a t i o n s , a nd t ha t i t o u g h t n o t t o b e u p t o
a judge to decide whether somebody gets five years or five d ays
by making a pena lty so ha r sh that, essentially, you' re just
t hrow in g i n t o t h e h a n d s o f t h e j u dg e s t h i s v a st d i sc r e t i o n ,
i ns t ea d o f b e i ng mo r e t h ou g h t f u l a nd mo r e ca r e f u l a t t h e
l eg i s l a t i ve l ev e l i n t e r ms o f wh a t we a l l owe d . No w f r o m a
prosecutor's perspective, of course, to exaggerate greatly, they
would l i ke t o ha v e e v e r y t h i n g b e a Cl a s s I cap i t a l o f f e n s e
felony because then they have the leverage to do w hatever t h ey
please. That 's the maximum leverage. But that is a thing that
we have found over time we need to b r ing under som e ki n d o f
control by designating penalties and distinguishing situations.
So I w o u ld a sk Se n a t o r No s s e y t o t h i n k a b o ut wh e t h er t h a t word
should be per son, o r should it be adults that we' re trying to
direct this towards? Or are we willing to risk catching people
in this ne twork t hat we don ' t rea lly in tend to capture?
S econdly, the law here says it's a minor that has to be o n e of
the participants or portrayed observers. Now this is different
f rom the other law that applies to dist ributors an d
manufacturers and people who create child pornography because
that law with respect to them is defined as a child. That is it
is a child that cannot be...

SPEAKER BRONN: One minute.

S ENATOR BEUTLER: .. .that cannot be one of the p a rticipants o r
portrayed observers. And a c hild is something.. . i s a p e r s o n
that's somewhat younger in age than what we define a m in o r to
be . So t h i s l a w i s o u t o f sy n c , i n my o p i n i o n , i n t h r e e
different ways. F irst of all, proportionality has not been
m ainta i ned . Secondly, it gi ves too much prosecutorial
discretion by using the word 'person' instead of 'adult.' A nd ,
third, it make s th e law even more out of sync because it uses
t he wor d ' c h i l d ' i n s t e a d o f ' mi n o r . ' We c ou l d do a mu c h be t t e r
job here in thr e e d if ferent ways if we'd spend just a little
more time and corrected these deficiencies, I believe. And with
t hat , t h an k y o u , Nr . Sp e a ke r .
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